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New Colorado Real Estate Contract

New form becomes mandatory January 1, 2009

If you’re a professional real estate agent in
Colorado, you are already aware of the new
Contract approved by the Colorado Real
Estate Commission.

While use of the new Contract does not
become mandatory until January 1, 2009,
the new Contract is already available for
use now, so agents will want to familiarize
themselves with the changes as quickly as
possible.

It is difficult to cover all of the changes in
the Contract in the short space available
here; however, we will touch on five of the
major revisions to the Contract and how
these changes may affect your closing with
the title company.

Closing Instructions

In Section 15.4, the buyer and seller agree
to execute the Real Estate Commission’s
Closing Instructions (which are no longer
attached to the Contract) and undertake to
deliver the Closing Instructions to the title
company. This is important in view of the
requirement in Section 4.2 that the Closing
Instructions must accompany the delivery
of the earnest money if the title company is
to hold the earnest money.

Earnest Money

Section 4.2 stipulates that “if the Earnest
Money Holder is other than the Brokerage
Firm ... Closing Instructions signed by the
Buyer, Seller, and Earnest Money Holder
must be obtained upon or before delivery of
earnest money to Earnest Money Holder.”

This is an important change in practice.
The title company can only accept delivery
of the Earnest Money if the Earnest Money
is accompanied by the executed Closing
Instructions. Since the Closing Instructions
are no longer attached to the Contract, it
is imperative that the title company receive
written closing instructions signed by both
buyers and sellers before or at the time the
Earnest Money is delivered.

Practice Tip: We suggest that the seller’s
and buyer’s agents ensure that the
Closing Instructions are executed when
the Contract is signed by the parties. This
will ensure that the Closing Instructions
accompany the earnest money when
delivered.

Transfer of Water Rights
and Wells

Section 3.1.6 of the Contract requires that
a Change in Ownership Form be completed
if there is an existing well on a property
being transferred.

Title companies can provide this form and
act as a scrivener in completing the form.
Please remember that if water rights (other
than ownership of a well as defined in the
Contract) are to be conveyed, the title
company can complete the deed convey-
ing the water rights acting as scrivener and
at the direction of the buyer and seller or
their agents. However, buyers and sellers
are advised (and should be encouraged) to
seek legal advice prior to executing a deed
conveying water rights.
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For greatest accuracy and protection, a
water rights attorney should always be
employed to research the water rights and
to prepare the deed conveying such rights.

Section 3.1.6 of the Contract states, “If
any water well is to be transferred to Buyer,
Seller agrees to supply required information
about such well to Buyer. Buyer under-
stands that if the well to be transferred is a
Small Capacity Well or a Domestic Exempt
Water Well used for ordinary household
purposes, Buyer shall, prior to or at Clos-
ing, complete a Change in Ownership

form for the well. If an existing well has not
been registered with the Colorado Division
of Water Resources in the Department

of Natural Resources (Division), Buyer

shall complete the registration of existing
well form for the well and pay the cost of
registration.”

The closing company is responsible for the
filing of the form with the Colorado Division
of Water resources in the Division of Natural
Resources. If there is no closing service in
connection with the transaction, the Buyer
is responsible for filing the form within 60
days after closing.

Cash at Closing

Section 4.3 of the Contract stipulates that
the closing company actually has cash on
hand at the time of closing or the party shall
be in default under the Contract.

Practice Tip: In practice this will mean that
if a buyer is relying on the proceeds of the
sale of the buyer’s house, which is clos-
ing on the same day as the purchase of

a home, the parties must ensure that the
buyer is able to bring the proceeds to the
closing of the new home. Careful coor-
dination of the two closings between all
parties—including the title companies—is
essential.

Remember that cash means cashier’s
checks, wire transfers, certified checks, or
savings and loan teller checks available for
immediate disbursement. Buyers should

contact their bank prior to closing about its
policies; some out-of-state banks without
local offices require that wire transfers be
initiated in person.

Previously, if funds were not available for
disbursement at the time of closing, the title
company typically closed in escrow until
the funds became available. Now, if there
is a problem in ensuring that the funds are
available, and to prevent any party being

in default, the agent should complete an
Amend/Extend Agreement. The closer can
provide this document upon request at
closing, or blank forms are always available
on the Real Estate Commission website.

Proration

If the box in section 16.1 is checked, a
seller who is eligible for the Senior Tax
Exemption will receive the appropriate
adjustments at the time of closing, with
taxes automatically prorated using the
lesser amount.

Prorations also apply to the transfer of
Rents and Deposits.

As mentioned before, these are just a
few highlights from the many changes to
the Contract. Land Title advises agents
to review the Contract in its entirety and
to take a class from a certified instructor
to better understand the changes in the
Contract.

Also, there are changes to some of the
other forms commonly used by agents
(such as the Seller’s Property Disclosure
Form and its new companion streamlined
form for residential properties) and other
Disclosure and Notice Documents, includ-
ing the new Notice to Terminate.

For more information, please contact your
Land Title closer or account manager.
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